LETTER OPI NI ON
95-L-133

May 30, 1995

M. John Goff

Cass County State's Attorney
PO Box 2806

Fargo, ND 58107-2806

Dear M. Goff:

Thank you for your April 25, 1995, letter concerning N D. C C
? 11-16-15 and the refusal of certain East Central Judicial
District judges to give consent and approval for the issuance
of a subpoena for a state's attorney's inquiry.

You first ask whether state's attorney's inquiry subpoenas
i ssued under N.D.C.C. ? 11-16-15 are constitutional and |ega
when used within the confines and limtations of that section.

Your |etter does not indicate what constitutional provisions
you believe may apply to the issuance of these subpoenas.

The North Dakota Suprenme Court in KFGO Radio Inc. v. Rothe,
298 N.W2d 505 (N.D. 1980), concluded that a state's attorney
is acting in a quasi-judicial capacity when conducting an
inquiry authorized by ND C. C ? 11-16-15. The court also
recognized that a state's attorney when acting in such
capacity nmay subpoena w tnesses to testify concerning any
fel ony violation. Any subpoena issued pursuant to a state's
attorney's inquiry presumably would be subject to evidentiary
privileges under N.D.R Evid. 1101(c) and, as specifically set
forth in NND.C.C. ? 11-16-15, a witness's right to counsel and
all other constitutional rights.

In addition to N.D.C.C. ? 11-16-15, Nort h Dakota | aw
aut hori zes nunerous boards, comm ssions, and state agencies to
i ssue subpoenas to assist in carrying out their regulatory
responsibilities. The North Dakota Legislature has also
enacted statutes permtting certain public officials to issue
subpoenas to investigate possible crimnal offenses. Coroners
are authorized to 1issue subpoenas to wtnesses before a
coroner's jury. N.D.C.C. ? 11-19-08. Subpoenas may al so be
issued by an investigating commttee of +the Legislative
Assenbl y. N.D.C.C. ? 54-03.2-08. The issuance of such



subpoenas has not been held unconstitutional by the North
Dakota Suprenme Court.

In enacting a statute, it is presunmed that the Legislature
intended to conply with the North Dakota and United States
constitutions, and any doubt nust be resolved in favor of the

statute's wvalidity. N.D.C.C. ? 1-02-38(1); State ex re
Johnson v. Baker, 21 N W2d 355, 357 (N.D. 1945). Thi s
presunption IS conclusive unless the statute <clearly

contravenes the state or federal constitution. State v. Hegg,
410 N.W2d 152, 154 (N.D. 1987). Furthernore, a statute may
be decl ared unconstitutional only upon the concurrence of four

out of five justices of the North Dakota Suprenme Court. N.D.
Const. art VI, ? 4. The opinion of an Attorney General is not
binding on the judiciary. Therefore, it has been this
office's policy to refrain from questi oni ng t he

constitutionality of a statute wunless it is clearly and
patently unconstitutional.

| ssuance of a subpoena pursuant to N.D.C.C. ? 11-16-15 is
within the authority granted to state's attorneys by the North
Dakot a Legi sl ature. No constitutional provision clearly and
patently prohibits the exercise of such authority. Therefore,
it is my opinion that state's attorney's inquiry subpoenas may
properly be issued under N.D.C.C. ? 11-16-15.

You al so ask whether the consent and approval of a district
judge for issuance of a state's attorney's inquiry subpoena is
a discretionary function and, if so, what criteria, if any,
shoul d be appli ed.

The specific |anguage requiring consent and approval of a

district judge was inserted as an anendnent to House Bill 1529
during the 1979 session of +the State Legislature. As
originally introduced, House Bill 1529 did not require consent

or approval of the district judge. This anmendnent, suggested
by Stutsman County State's Attorney Charles Glje, was
approved by the House Judiciary Conmm ttee and subsequently by
the entire Legislative Assenbly. Hearing on H B. 1529 Before
the House Comm on the Judiciary, 46th N. D. Leg. (February 7,

1979). Adoption of this amendnent anticipated district court
i nvol venent in the issuance of the state's attorney's inquiry
subpoenas. Al t hough North Dakota Rule of Crimnal Procedure

17 may vest an attorney with the power to require the issuance
of a subpoena for the attendance of w tnesses, (see State V.
Berger, 234 NW2d 6 (N.D. 1975)), NDCC ? 11-16-15
requires the consent and approval of the district court prior
to the issuance of a state's attorney's inquiry subpoena, a
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requi renment not set forth in Rule 17.

N.D.C.C. ? 11-16-15 is silent regarding the criteria to be
applied by a district judge in deciding whether to approve the
i ssuance of state's attorney's inquiry subpoenas. However,
the statutory requirenent of consent and approval of a
district judge does inply a discretionary function of the
court in the subpoena authorization. As a result, a refusal
to issue the subpoena would be subject to the abuse of
di scretion standard of review on appeal. A court abuses its
di scretion by acting arbitrarily, unconsci onabl vy, or
unr easonabl y. In the Matter of the Wird County State's
Attorney's Inquiry, 515 N.W2d 444, 449 (N.D. 1994).

You further ask whether a subpoena requesting that records or
document ary evi dence be copied and provided to an investi gator
in lieu of a personal appearance for testinmony is a proper
procedure to follow under N.D.C.C. ? 11-16-15.

In conducting a state's attorney's inquiry, a state's attorney
acts in a quasi-judicial capacity, but the primary purpose of
the inquiry is investigatory in nature. KFGO Radio Inc., 298
N. W2d at 510. A state's attorney's inquiry is not a trial
designed to mke a finding of guilt or innocence of an

accused. Rather, it is a proceeding to assist in the
investigation of acts resulting in death or the conmm ssion of
fel oni es. If a wtness subpoenaed to appear before the

state's attorney's inquiry testifies, a witten record nust be
made of that testinony.

There may be instances when a subpoena duces tecum is issued
for the production of docunents or other witten materials
rat her than testinony. Quite often this occurs when bank or
ot her financial records are involved. Since the records, of
what ever nature, are received pursuant to a subpoena for an
i nvestigatory purpose, rather than as a part of a proceeding
to determine gquilt or innocence, the rules of evidence
regarding adm ssibility and foundational requirenments do not
apply. N D. R Evid. 1101(d). |If the docunents or records are
sought to be admtted at a |ater proceeding before a court
after the filing of crimnal charges, evidentiary requirenents
woul d apply to their adm ssibility.

Since the primary goal of the subpoena duces tecum would be to
receive the records for investigatory review, little would be
gained in relation to the time and resources expended by
requiring the custodian of the records to appear at a state's
attorney's inquiry, be sworn, and nerely produce the records
sought wunder the subpoena. As an exanple, a New Hanpshire
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bank may agree to honor a state's attorney's inquiry subpoena
for the production of bank records held by that bank. To
require an enployee of the New Hanpshire bank to travel to
North Dakota to appear for a few short mnutes as a w tness at
a state's attorney's inquiry to produce the records would
neither serve the investigatory purpose of the state's
attorney's inquiry nor be a proper conservation of scarce
county and judicial resources.

To insure that the underlying intent of N.D.CC ? 11-16-15
that a record of the inquiry be kept, any docunentary evidence
received as part of that inquiry should be retained as is
required for recorded wi tness testinony.

In conclusion, it is ny opinion that it would be proper to
allow a custodian of docunentary evidence to produce such
documents to an investigator pursuant to a state's attorney's
i nquiry subpoena duces tecum in lieu of appearing personally

to testify. Since the custodian is only being required to
produce docunentary materials, ND C.C. ? 11-16-15 does not
require the testinony of the custodian. |If the custodian does

testify, that testinony nust be reduced to witing and nade
part of the coroner or state's attorney's files.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL

rpb/ vkk



